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A p p l i c a t i o n  No. 13466 of Helen Mohler and P a u l  Grace ,  p u r s u a n t  t o  
Pa ragraph  8207.11 of t h e  Zoning R e g u l a t i o n s ,  f o r  v a r i a n c e s  from t h e  
u s e  p r o v i s i o n s  ( S e c t i o n  3 1 0 4 ) ,  t h e  h e i g h t  i n  s t o r i e s  r e q u i r e m e n t s  
(Sub-sec t ion  3201 .1 ) ,  t h e  l o t  a r e a  and w i d t h  r e q u i r e m e n t s  (Sub- 
s e c t i o n s  3301.1 and 7615.2) and t h e  l o t  occupancy r e q u i r e m e n t s  (Sub- 
s e c t i o n s  3303.1 and 7615.2) f o r  a  proposed t h e o r e t i c a l  s u b d i v i s i o n  
and new r e s i d e n t i a l  development compr i s ing  s i x - t h r e e  u n i t  apa r tment  
houses  i n  an R-4 D i s t r i c t  a t  t h e  p remises  400-410 F  S t r e e t ,  N . E . ,  
(Square  810,  L o t s  41-44,85-87 and 8 1 0 ) .  

HEARING DATE : A p r i l  22,  1981 
DECISION DATE: May 6 ,  1981 

FINDINGS OF FACT: 

1. A t  t h e  p u b l i c  h e a r i n g  of  A p r i l  22, 1981 t h e  Board g r a n t e d  t h e  
a p p l i c a n t s  p e r m i s s i o n  t o  amend t h e i r  a p p l i c a t i o n .  The a p p l i c a n t s  
no l o n g e r  r e q u e s t e d  a  v a r i a n c e  from t h e  h e i g h t  i n  s t o r i e s  r e q u i r e -  
ment of  t h e  Zoning R e g u l a t i o n s .  The a p p l i c a n t s ,  however, seek  a  
v a r i a n c e  from Sub-sec t ion  7204.1 o f  t h e  Zoning R e g u l a t i o n s  which 
r e q u i r e s  t h a t  a l l  r e q u i r e d  p a r k i n g  s p a c e s  s h a l l  be a t  l e a s t  n i n e  
f e e t  i n  wid th .  

2. The s u b j e c t  s i t e  i s  l o c a t e d  on t h e  n o r t h e a s t  c o r n e r  of  t h e  
i n t e r s e c t i o n  o f  F  and 4 t h  S t r e e t s . ,  N.E.  and i s  known a s  p remises  
400-410 F  S t r e e t ,  N.E.  It i s  i n  an  R-4 D i s t r i c t .  

3.  The s i t e  i s  b a s i c a l l y  s q u a r e  i n  shape  and g e n e r a l l y  f l a t .  
I t  c o n s i s t s  of  9 ,802.45 s q u a r e  f e e t  of  l o t  a r e a .  

4 .  The s i t e  i s  improved w i t h  a  s m a l l  o n e - s t o r y  s t r u c t u r e  on t h e  
sou thwes te rn  c o r n e r .  The remainder  o f  t h e  s i t e  i s  e n c l o s e d  by an 
e i g h t  f o o t  c o n c r e t e  b lock  w a l l  topped w i t h  ba rbed  w i r e .  Most r e c e n t l y  
t h e  s i t e  was used a s  a  c o a l  ya rd .  

5.  To t h e  n o r t h  and e a s t ,  t h e  s i t e  a d j o i n s  two-s to ry  row houses .  
The n o r t h e a s t e r n  c o r n e r  of t h e  s i t e  a b u t s  a  t e n  f o o t  wide p u b l i c  
a l l e y  f o r  a  d i s t a n c e  o f  t h i r t y  f e e t .  

6. The l a n d  t o  t h e  e a s t ,  w e s t ,  and n o r t h  o f  t h e  s i t e  i s  p r e -  
dominant ly  used  f o r  row d w e l l i n g s .  The m a j o r i t y  o f  t h e  row d w e l l i n g s  
i n  t h e  immediate v i c i n i t y  a r e  t w o - s t o r i e s  i n  h e i g h t .  There  a r e  some 
apar tment  houses  i n  t h e  neighborhood which appear  t o  have been con- 
s t r u c t e d  p r i o r  t o  May 1 2 ,  1958,  t h e  e f f e c t i v e  d a t e  of  t h e  p r e s e n t  
Zoning R e g u l a t i o n s .  The b l o c k  immedia te ly  t o  t h e  s o u t h  of  t h e  s i t e ,  
a c r o s s  F  S t r e e t ,  i s  e n t i r e l y  occup ied  by t h e  S t u a r t  J u n i o r  High 
School  and grounds .  The a c t u a l  s c h o o l  s t r u c t u r e  i s  set back a p p r o x i -  
ma te ly  150 f e e t  from F S t r e e t .  The s p a c e  between t h e  s t r u c t u r e  and 
F  S t r e e t  i s  e n c l o s e d  by a  c h a i n  l i n k  f e n c e  and used f o r  r e c r e a t i o n .  
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I n  t h i s  a r e a ,  F S t r e e t  g e n e r a l l y  f o l l o w s  t h e  base  of  C a p i t o l  H i l l .  
The s i t e  i s  zoned R-4,  t h e  predominant  r e s i d e n t i a l  zoning th roughout  
t h e  C a p i t o l  H i l l  a r e a .  The H S t r e e t  commercial c o r r i d o r ,  two b locks  
t o  t h e  n o r t h ,  zoned C-2-A, i s  t h e  n e a r e s t  zoning d i s t r i c t  a l l owing  
more i n t e n s i v e  l and  u se .  

7. The proposed development i s  f o r  s i x  t h r e e - u n i t  apar tment  
b u i l d i n g s  s i m i l a r  i n  f l o o r  p l a n  and s h a r i n g  p a r t y  w a l l s .  The f i r s t  
f l o o r  would be Eng l i sh  basement i n  s t y l e  w i t h  d i r e c t  a c c e s s  t o  t h e  
s t ree t .  The second f l o o r  would c o n s t i t u t e  one u n i t ,  a s  would t h e  
t h i r d  and f o u r t h  f l o o r s  combined. Access t o  t h e s e  upper  two u n i t s  
would be by a  common e n t r a n c e  a t  t h e  second f l o o r  l e v e l .  I n  an R-4 
D i s t r i c t  t h e  most i n t e n s i v e  new r e s i d e n t i a l  development p e r m i t t e d  a s  
a  m a t t e r - o f - r i g h t  i s  a  f l a t .  

8 .  The proposed development would have i n d i v i d u a l  l o t s  r ang ing  
i n  a r e a  from 1633.28 squa re  f e e t  t o  1733.60 squa re  f e e t .  The l o t  
w id th s  would range  from 16.76 f e e t  t o  17.50 f e e t .  A s  t h e  proposed 
development i s  d e f i n e d  a s  an apar tment  o r  mu l t i - f ami ly  d w e l l i n g ,  it 
i s  s u b j e c t  t o  t h e  l o t  a r e a  and w id th  r equ i r emen t s  f o r  " o t h e r  s t r u c -  
t u r e s , "  a s  set  f o r t h  i n  Sub-sect ion  3301.1. The minimum r e q u i r e d  
l o t  a r e a  t h e r e f o r e ,  i s  4,000 squa re  f e e t  and t h e  minimum l o t  w id th  
i s  f o r t y  f e e t .  The most i n t e n s i v e  new r e s i d e n t i a l  development pe r -  
m i t t e d  i n  an R-4 D i s t r i c t ,  a  f l a t ,  r e q u i r e s  a  minimum of 1 ,800  squa re  
f e e t  o f  l o t  a r e a  and e i g h t e e n  f e e t  of  l o t  wid th .  

9 .  Each of t h e  proposed s t r u c t u r e s  would occupy 770 squa re  f e e t .  
Lot  occupanc ies  f o r  t h e  proposed s t r u c t u r e s  r ange  from 44.42 p e r c e n t  
t o  47.14 p e r c e n t .  The maximum al lowed l o t  occupancy f o r  " o t h e r  s t r u c -  
t u r e s "  i n  an R-4 D i s t r i c t  i s  f o r t y  p e r c e n t .  The R-4 zoning a l l ows  
a  maximum l o t  occupancy of s i x t y  p e r c e n t  f o r  row d w e l l i n g s  and f l a t s .  

10.  The a p p l i c a n t s  t e s t i f i e d  t h a t  t h e y  seek pe rmiss ion  f o r  
e i g h t e e n  u n i t s  s i n c e  any th ing  less would n o t  be f e a s i b l e  economical ly .  
The a p p l i c a n t s  f u r t h e r  t e s t i f i e d  t h a t  t h e y  cons ide r ed  o t h e r  forms of 
development such a s  s i n g l e  f ami ly  houses  and f l a t s  b u t  such d e s i g n s  
would have t o  be s o l d  a t  p r o h i b i t i v e  p r i c e s  t h a t  would n o t  be 
o b t a i n a b l e  f o r  t h e  s u b j e c t  s i t e  and neighborhood.  The a p p l i c a n t s  
expec t  a t  l e a s t  a  t e n  t o  twe lve  p e r c e n t  r e t u r n .  The a p p l i c a n t s  t e s t i -  
f i e d  t h a t  t h e  s i t e  now c o n s t i t u t e s  a  b l i g h t  on t h e  neighborhood and 
t h e  proposed development would be an improvement. They f u r t h e r  
t e s t i f i e d  t h a t  t h e  p roposa l  would c r e a t e  g r e a t e r  revenue f o r  t h e  D.C. 
Government. The a p p l i c a n t s  submi t t ed  a  p e t i t i o n  w i t h  f o u r t e e n  s i gna -  
t u r e s  i n  f a v o r  o f  t h e  a p p l i c a t i o n .  The a p p l i c a n t s  t e s t i f i e d  t h a t  
t h e y  cou ld  deve lop  t h e  s i t e  w i thou t  t h e  need f o r  v a r i a n c e s  i f  t h e y  
r edes igned  t h e  d w e l l i n g s  and reduced t h e  number of  u n i t s .  

11. The O f f i c e  of  P lann ing  and Development, by r e p o r t  f i l e d  
A p r i l  8 ,  1981,  recommended t h a t  t h e  a p p l i c a t i o n  be den ied .  I n  i t s  
r e p o r t ,  t h e  OPD s t a t e d  t h a t  Paragraph 8207.11 o f  t h e  Zoning Regu l a t i ons ,  
r e g a r d i n g  v a r i a n c e s ,  s t a t e s  t h a t  where,  by r ea son  of e x c e p t i o n a l  
narrowness ,  sha l l ownes s ,  o r  shape o f  a  p i e c e  o f  p r o p e r t y ,  o r  by r ea son  
of  some c o n d i t i o n  of  t h a t  p r o p e r t y ,  t h e  s t r ic t  a p p l i c a t i o n  o f  t h e  
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Zoning Regulat ions  would cause  t h e  owner undue hardsh ip  o r  p r a c t i c a l  
d i f f i c u l t i e s ,  a  va r i ance  may be gran ted .  The s i te  t h a t  i s  t h e  sub- 
j e c t  of t h i s  a p p l i c a t i o n  has  no unusual  c h a r a c t e r i s t i c s  t h a t  would 
warrant  t h e  g r a n t i n g  of a  use  va r i ance .  No va r i ance  of t h i s  n a t u r e  
has  been gran ted  i n  t h e  immediate a r e a  i n  an R-4 D i s t r i c t  f o r  a  
p rope r ty  conforming, a s  does  t h i s  one ,  w i th  r e s p e c t  t o  t h e  most 
i n t e n s i v e  r e s i d e n t i a l  development allowed a s  a  ma t t e r -o f - r igh t .  The 
a d j o i n i n g  non-conforming l o t s  a r e  n o t  a  m i t i g a t i n g  f a c t o r ,  a s  t h e  
s i t e  i n  t h i s  c a s e  i s  f r e e  of any c o n s t r a i n t s  due t o  s i z e ,  o r  shape. 
The OPD s t a t e d  t h a t  no compell ing argument has  been o f f e r e d  a s  t o  
why t h i s  s i t e  should be developed t o  a  use  more i n t e n s i v e  than  s u r -  
rounding u s e s  o r  t h o s e  allowed i n  an R-4 D i s t r i c t .  The O f f i c e  of 
Planning and Development recommended t h a t  t h e  a p p l i c a t i o n  be denied 
due t o  t h e  o v e r - i n t e n s i f i c a t i o n  t h a t  would r e s u t  from t h e  cons t ruc-  
t i o n  of apartment b u i l d i n g s  con ta in ing  a  t o t a l  of e igh teen  u n i t s ,  a s  
compared t o  t h e  twelve t h a t  could be developed r e q u i r i n g  r e l a t i v e l y  
s l i g h t  l o t  s i z e  and l o t  width  va r i ances .  The Board concurs  in t h e  
f i n d i n g s  and recommendations of t h e  OPD r e p o r t .  

1 2 .  The C a p i t o l  H i l l  Res to ra t ion  S o c i e t y ,  by l e t t e r  da t ed  A p r i l  
15,  1981, opposed t h e  use  va r i ance  sought f o r  a  proposed development 
on t h i s  s i t e .  Such a  va r i ance  would a l low t h r e e  u n i t s  p e r  b u i l d i n g  
i n  t h e  p r o j e c t .  The Soc ie ty  f e l t  t h a t  whi le  t h e  p r o j e c t  i t s e l f  was 
a  good one,  and t h e  r e s i d e n t i a l  b u i l d i n g s  planned were wel l -designed,  
t h e  t h r e e  u n i t s  pe r  b u i l d i n g  was t o o  g r e a t  a  d e n s i t y  f o r  t h i s  R-4 
zoned neighborhood. The precedent  which would be set by t h i s  l e v e l  
of d e n s i t y ,  c a r r i e d  through s i x  b u i l d i n g s ,  and t h e  d e t r i m e n t a l  e f f e c t  
t h a t  t h i s  zoning precedent  would have on t h e  neighborhood, were n o t  
j u s t i f i e d  by t h e  p r o v i s i o n s  of t h e  Zoning Regulat ions  c i t e d  i n  t h e  
a p p l i c a t i o n .  The S o c i e t y  expressed some hope t h a t  t h e  a p p l i c a n t s  
might be a b l e  t o  propose a  p r o j e c t  s i m i l a r  t o  t h e  one proposed,  save 
t h e  t h r e e  u n i t s  p e r  bu i ld ing .  Such a  p r o j e c t  could be an a s s e t  t o  
t h e  neighborhood, and t h e  Soc ie ty  suggested t h a t  a  twelve u n i t  pro- 
j e c t  could s t i l l  be developed p r o f i t a b l y  f o r  t h e  owners and deve lopers .  
The Soc ie ty  voted n o t  t o  t a k e  a  p o s i t i o n  on t h e  o t h e r  v a r i a n c e s  
sought i n  t h i s  a p p l i c a t i o n .  The Board concurs i n  t h e  C a p i t o l  H i l l  
Res to ra t ion  S o c i e t y ' s  recommendation. 

13.  The S tan ton  Park Neighborhood Assoc ia t i on ,  by l e t t e r  of 
A p r i l  1 4 ,  1981 and tes t imony a t  t h e  p u b l i c  hea r ing ,  r epo r t ed  t h a t  
t h e  Assoc ia t ion  voted t o  oppose two of t h e  v a r i a n c e s  sought by t h e  
a p p l i c a n t s  i n  BZA Case #13466. Since t h e  t i m e  of t h e  A s s o c i a t i o n ' s  
meeting,  t h e  app l i ca tLon  was amended, l eav ing  one count of oppos i t i on  
from t h e  Assoc ia t ion .  The Assoc ia t ion  noted t h a t  s i x  townhouses 
proposed by t h e  deve lopers ,  each wi th  a  park ing  space and p a t i o ,  would 
improve t h e  r e s i d e n t i a l  neighborhood. However, t h o s e  a t t e n d i n g  t h e  
S tan ton  Park meeting f e l t ,  a long  wi th  some ne ighbors ,  t h a t  t h e  t h r e e  
u n i t s  proposed f o r  each b u i l d i n g  w e r e  f a r  t o o  many. I t  was f e l t  t h a t  
t h e r e  would be an immediate nega t ive  impact from t h e  e igh teen  t o t a l  
u n i t s ,  a s  w e l l  a s  an un fo r tuna t e  p recedent  s e t  by g r a n t i n g  a  
va r i ance  on t h i s  s c a l e  from t h e  R - 4 ,  two-uni ts-per-bui lding s t anda rd  
of t h e  surrounding neighborhood. The Board concurs  wi th  t h e  S tan ton  
Park Neighborhood Assoc ia t ion .  
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14.  Advisory Neighorhood Commission 6A, by l e t t e r  d a t e d  
A p r i l  9 ,  1981,  opposed t h e  v a r i a n c e  t o  a l l o w  t h r e e - u n i t  d w e l l i n g s  t o  
be b u i l t  on t h e  s i t e  i n  q u e s t i o n .  The grounds w e r e  t h e  s u b j e c t  
a r e a  i s  a  r e s i d e n t i a l  a r e a  t h a t  t h e  zoning law h a s  set  f o r  s i n g l e  
f ami ly  homes. The law p r o v i d e s  f o r  some f l e x i b i l i t y  by a l l owing  t h o s e  
homes t o  i n c l u d e  one a d d i t i o n a l  u n i t .  Dwel l ings  o f  more t h a n  two 
u n i t s  may n o t  be b u i l t  u n l e s s  t h e r e  i s  some j u s t i f i c a t i o n  f o r  t h e  
v a r i a n c e .  I n  t h e  s u b j e c t  c a s e  no j u s t i f i c a t i o n  f o r  d e p a r t i n g  from 
t h e  e x i s t i n g  p a t t e r n  of  t h e  neighborhood h a s  been shown. The deve lope r s  
c l a i m  t h a t ,  g iven  t h e  p r i c e  of t h e  l a n d ,  t h e  p r o j e c t  i s  economical ly  
i n f e a s i b l e  i f  less t h a n  t h r e e  u n i t s  a r e  i nc luded  i n  e ach  s t r u c t u r e .  
The ANC argued t h a t  i f  t h e  Board a l l o w  s t r u c t u r e s  t o  be b u i l t  on t h i s  
s i t e  t h a t  v a r y  from t h e  e s t a b l i s h e d  zoning p a t t e r n ,  t h e  s i t e  may com- 
mand a  h igh  p r i c e .  I n  o t h e r  words,  t h e  r a t i o n a l e  g iven  f o r  t h e  
v a r i a n c e  i s  t o  a l l o w  t h e  owner of  t h e  s i t e  t o  s e l l  it t o  t h e  deve lope r  
a t  an  i n f l a t e d  p r i c e .  The ANC argued t h a t  p e r s o n a l  g a i n  i s  n o t  s u f -  
f i c i e n t  r eason  t o  j u s t i f y  g r a n t i n g  t h e  v a r i a n c e .  The Board concu r s  
w i t h  t h e  ANC recommendation. 

15. There  w e r e  l e t t e r s  o f  r e c o r d  i n  o p p o s i t i o n  t o  t h e  a p p l i c a -  
t i o n ,  i n c l u d i n g  one from an  owner d i r e c t l y  a c r o s s  t h e  s t ree t  from 
t h e  s u b j e c t  s i t e .  The grounds  of  o p p o s i t i o n  w e r e  t h e  same a s  above 
s t a t e d  by t h e  neighborhood a s s i c a t i o n s .  

16.  There was some s u p p o r t  f o r  t h e  a p p l i c a t i o n  on t h e  grounds  
t h a t  any development would be an improvement t o  t h e  p r e s e n t  appearance  
of t h e  s i t e .  

CONCLUSIONS OF LAW AND O P I N I O N :  

Based on t h e  r e c o r d  t h e  Board conc ludes  t h a t  t h e  a p p l i c a n t s  a r e  
r e q u e s t i n g  a  use  v a r i a n c e  and a r e a  v a r i a n c e s ,  t h e  g r a n t i n g  of  which 
r e q u i r e s  proof  t h a t  t h e r e  i s  a  h a r d s h i p  and a  p r a c t i c a l  d i f f i c u l t y ,  
r e s p e c t i v e l y ,  i n  t h e  s u b j e c t  p r o p e r t y .  The Board conc ludes  t h a t  
t h e r e  i s  no such h a r d s h i p  o r  p r a c t i c a l  d i f f i c u l t y .  The s i t e  i s  
b a s i c a l l y  unimproved, f l a t  and r e c t a n g u l a r  i n  shape.  The a p p l i c a n t s  
t e s t i f i e d  t h a t  t h e  s i t e  cou ld  be developed i n  conformance w i t h  t h e  
Zoning Regu l a t i ons  b u t  t h a t  such  development would n o t  be f e a s i b l e  
economical ly .  ~ c o n o m i c  f e a s i b i l i t y  i s  n o t  t h e  t y p e  of  h a r d s h i p  t h a t  
would s u p p o r t  a  u se  v a r i a n c e .  There i s  no th ing  p e c u l i a r  abou t  t h e  
s i t e  t h a t  would suppo r t  t h e  g r a n t  of  t h e  a r e a  v a r i a n c e s  r e q u e s t e d .  
The Board n o t e s  t h e  o p p o s i t i o n  t o  t h e  a p p l i c a t i o n .  The Board f u r t h e r  
conc ludes  t h a t  t h e  r e l i e f  r e q u e s t e d  canno t  be g r a n t e d  w i thou t  sub- 
s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good, w i thou t  s u b s t a n t i a l l y  impa i r i ng  
t h e  i n t e n t ,  purpose  and i n t e g r i t y  of t h e  zone p l a n  and w i thou t  a d v e r s e  
a f f e c t s  t o  t h e  u s e  o f  ne ighbor ing  p r o p e r t i e s .  Accord ing ly ,  i s  i s  
ORDERED t h a t  t h e  a p p l i c a t i o n  i s  D E N I E D .  

VOTE: 4-0 (John G.  Pa r sons  and Connie For tune  t o  deny,  Douglas J. 
P a t t o n  and Wil l iam F. McIntosh t o  deny by p roxy ,  C h a r l e s  
R. N O r r i s  n o t  p r e s e n t ,  n o t  v o t i n g ) .  
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BY ORDER O F  THE D . C .  BOARD O F  ZONING ADJUSTMENT 

E x e c u t i v e  D i r e c t o r  

FINAL DATE OF ORDER: 2 SE.P 1981 

UNDER S U B - S E C T I O N  8204.3 O F  T H E  ZONING REGULATIONS "NO D E C I S I O N  O R  
ORDER O F  T H E  BOARD SHALL TAKE E F F E C T  U N T I L  T E N  DAYS A F T E R  HAVING 
BECOME F I N A L  PURSUANT T O  T H E  SUPPLEMENTAL RULES O F  P R A C T I C E  AND 
PROCEDURE BEFORE THE BOARD O F  ZONING ADJUSTMENT."  


